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court in England as between a Yankee Probate Court and the 
Court of Arches, but our simple device has commended itself to 
the learned lawyers charged with the preparation of their new 
bill. 

There are some provisions in the proposed English Act which 
are new, and are decided improvements on any other English sys- 
tem, but which are not well adapted to the circumstances of this 
country. These also seem to be encumbered with a machinery 
which must prove dilatory and expensive in operation, and the 
bill was recommitted to the committee for modification in these 
respects and to report at the session to be held during the present 
month (February 1868). It is expected that the bill will then be 
brought before the House of Commons by the Attorney-General, 
and some explanation of its history and composition may be ex- 
pected in his opening speech. J. A. J. 



RECENT AMERICAN DECISIONS. 

United States Circuit Court, Northern District of Ohio. Jan- 
uary Term, 1868. 

JEREMIAH ENSWORTH v. THE NEW YORK LIFE INSURANCE CO. 

In a suit brought in assumpsit for breach of a contract between an insurance 
agent and his insurance company, by which it was agreed that he should receive a 
percentage on all renewals of policies procured by him as long as such policies 
remain in force : Held, that the action may be sustained as upon a contract indivi- 
sible, and testimony will be admitted to show the probable expectancy of the dura- 
tion of such policies. 

An established custom among insurance companies as to an agent's property in 
lists of policies procured by him may be introduced to explain such contract. 

The plaintiff brought his action in a state court, from which 
the defendant, The New York Life Insurance Company, caused 
the same to be removed, under the provisions of the Act of 1789, 
to the Circuit Court of the United States. 

The plaintiff was in 1861 appointed defendant's agent at Cleve- 
land, Ohio, and an agreement made by which he was to receive 
10 per cent, on first premiums, on policies procured by him, and 
5 per cent, on the renewal premiums, as long as such policies 
should remain in force. In February 1865, the plaintiff was dis- 
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missed from the agency, on the ground that he engaged in procur- 
ing policies for another company, although there was nothing in 
his agreement, or acceptance of the agency, which' specifically 
forbade his doing this. During his agency he had procured fifty 
policies, a majority of which were for the lives of the insured, 
and the remainder required premiums to be paid for ten years. 
Some had expired by forfeiture, or by the death of the insured. 
Upon the termination of the agency the collection of the renewal 
premiums was taken away from the plaintiff, against his consent, 
and given to his successor. It was shown that the probable 
expectancy of the life of the policies so procured would be from 
eight to thirteen years ; and taking all the contingencies of for- 
feitures and deaths into consideration, they would remain in force 
an average of at least ten years. Also, that a custom prevailed 
among insurance companies and agents, by which agents acquired 
a property in lists of policies procured by them. 

Plaintiff claimed that the withdrawal of the collection of such 
premiums on renewals from him, was a breach of the contract by 
which he had suffered damages to the amount of $2337. 

Wyman $• Barlow, for plaintiff, argued that the damages arising 
from the breach of contract are definite and immediate ; are a 
subject of mathematical calculation ; that the list of policies pro- 
cured by the agent has an intrinsic and market value, and that 
his damages in consequence of the breach are recoverable at 
once ; and cited 2 Black 590 ; 31 Verm. 582 ; 8 Parsons 189. 

F. J. Dickman and 8. J. Andrews, for defendant, claimed 
the forfeiture by the plaintiff of his right to commissions under 
the contract by misconduct ; that the commissions on renewal 
premiums to be paid in future, could not be considered in measur- 
ing damages ; and that actions must be brought yearly for the 
future commissions. 

Sherman, J., after reciting the contract, and instructing as to 
the general weighing of testimony, charged the jury : — That if an 
agent should grossly misconduct himself in the course of his 
agency, and should prove unfaithful to his trust, he would forfeit 
his claim to his compensation or commission — but his misconduct 
and infidelity must be gross and aggravated before such conse- 
quences would follow : ordinary or slight misconduct would not 
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work a forfeiture of his commissions, although it might be a good 
cause for a revocation of his agency. 

In this case the contract is claimed by the plaintiff to be an 
entire contract, and that there may be an entire breach ; that the 
damages can be readily ascertained from well-known principles 
derived from long-used life tables. On the other side, it is 
claimed to be a divisible contract, and that the breach can be 
severed into several parts ; I know of no general rule of law that 
would absolutely and definitely determine into which class this 
particular case would fall, nor can any adjudicated case, similar 
in all respects to this, be found. If any existed, it would un- 
doubtedly have been found by the learning and research of the 
counsel. This contract may be said to be a continuing contract ; 
but whether it is an entire or divisible contract depends upon its 
terms. When a contract is made for the building of a house, and 
a party refuses to fulfil, it may be considered an entire contract ; 
and one refusal may properly be treated as an absolute breach, 
and one suit may cover all the damages. On the other hand, a 
contract to deliver the crops of a farm for several successive 
years is one capable of division, and several actions may be 
brought each year for the refusal to deliver the crops. 

Again, it has been held and decided, that a continuing contract 
to pay a sum of money by instalments, or the hire of a laborer 
by the month for a whole year, is a divisible contract, and may 
be sued on from month to month, or when the instalments become 
due and payable. On the other hand, it is well settled that a 
contract to board, clothe, and support old people during their 
lives, is one entire contract ; and one suit may be brought for the 
whole damages sustained by a breach. The principle deduced 
from these cases is, that if a contract is formed of parts which 
are so far inseparable, that if any one is taken away there is a 
completed and final breach, then all must be included in the dam- 
ages ; but if the contract is such that it can be separated and 
divided into one or more distinct and separate breaches, then an 
action will lie and damages be had for those breaches. 

If it be found from the evidence that this contract contemplated 
that the plaintiff should have the absolute right and ownership in 
the policies obtained by him, to the extent of five per centum on 
their renewals during the life of them, and that this right became 
fixed at the moment and could not be divided from other duties 
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and other matters ; then it is one entire contract, and you must 
find and fix his damages from the evidence given as to the value 
of such an interest in the policies. But if the contract contem- 
plated that he was entitled to the commissions on the premiums, 
only as the policies were renewed from year to year and the pre- 
miums paid to the life insurance company, then the contract is 
divisible, and he can only sue and recover damages after those 
premiums for renewals are paid in. In this case the plaintiff 
would be entitled to recover the amount of the commissions on the 
renewals only down to the day on which he brought his suit. 

In this connection, it may be said that a well-established custom 
among life insurance companies and their agents, as to the kind 
and extent of property that agents may possess in the lists of poli- 
cies they procure, may be considered as explaining the contract 
as claimed, because the parties are presumed to make the contract 
in reference to that custom. 

The verdict rendered was for the plaintiff, damages $1000, 
which was the full value of the commissions on the renewal pre- 
miums to become due during their estimated probable lifetime, 
after deducting the costs of collection. 

The business of life insurance has compensation." The defendant com- 

within a few years past assumed such pany sent notices to policy holders whose 

surprising dimensions, and the custom insurance had been procured by plaintiff, 

of compensating agents by commissions that he was no longer an agent of the 

on the premiums obtained has become so company, and requiring future renewal 

general, that the foregoing, although premiums to be paid to another person, 

only a nisi prius case, will be received whereupon plaintiff filed a bill in equity 

with interest by the profession as one of in the Court of Common Pleas of Phila- 

first impression, but quite likely to arise delphia to enjoin the defendants " from 

frequently hereafter. interfering with the complainant in col- 

A similar state of facts existed in the lecting the renewal premiums until ade- 

case of Machette v. New England Mutual quate security is given for the commis- 

Life Ins. Co., reported in the Philadel- sions to which complainant is entitled." 

phia Legal Intelligencer for May 3d, An answer was put in by defendants, 

1867, though the questions raised were denying substantially all the equities of 

different. In that case the plaintiff the plaintiff's bill, and the injunction 

Machette claimed to have a contract as was therefore refused ; but the court 

agent of the defendant company for a went further, and expressed its opinion 

certain percentage on original and re- that even on the plaintiff's own case, his 

newal premiums, and also that he was right to commissions, and his authority 

" to have the right to collect every such to collect the premiums, were distinct 

renewal premium, and remit the same to and independent privileges, and that 

the company, after deducting the said while the company could do no act to 
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deprive him of his right to the former, briefly, with special reference to em- 
yet they might revoke his authority for ployees discharged before the end of the 
the latter. term for which engaged, in the note to 
The subject of entire and divisible Huntington v. Railroad Co., ante p. 147. 
contracts, treated somewhat in the prin- J. T. M. 
cipal case, will be found discussed 



Supreme Court of Iowa. 

MORRISON AND STARTSMAN v. MARQUARDT ET AL. 

There may be a dedication of land to public use by parol ; but the intent to 
dedicate should in such case be clearly shown. 

The sufficiency of evidence to establish a dedication discussed. 

The English doctrine that there may be a grant of light and air by implication 
is not applicable to the situation and condition of this country. Per Dilloh, C. J. 

The English rule is this : If a man sells a house with windows and doors 
opening on to his vacant ground, neither he nor his grantee can afterwards build 
upon such vacant ground so as to obstruct the flow of light and air without express 
reservation of the right to do so : Held, that if such a rule should be recognised in 
this country, it should be applied only in cases where the circumstances make it 
clear that such must have been the intention of the parties. 

The nature of the conveyances to the plaintiffs ; the character of the buildings 
showing them not to be essentially dependent on the rear windows for light ; the 
nature and effect of previous alienations of adjacent property by the common ven- 
dor ; the express provision of a four-feet right of way in the rear of the plaintiffs' 
tenements, were held to be circumstances sufficient to negative any implied ease- 
ment of light and air over adjacent land retained by the vendor of the plaintiffs. 

It is settled law that there is no implied reservation of a right to light and air. 
So that if one sells vacant land and retains the house adjoining, the purchaser of 
the vacant land may build thereon, though he darken thereby the windows of the 
house of his vendor. 

The owner of the servient estate cannot by the unlawful destruction of an 
easement extinguish the right of the owner of the dominant estate thereto ; and the 
latter owner may, in proper cases, have relief in equity, and not be driven to an 
action for damages. 

Cross appeals from Johnson District Court. 

The plaintiffs, Morrison and Startsman, severally own two 
brick stores in Iowa City fronting north on Washington street. 
Startsman purchased the ground on which he erected his store 
of the defendant Robinson, there being on it at the time an old 
frame building. Morrison purchased his present store also of 
Robinson. These stores are described in the opinion. Robin- 
son in his conveyances to the plaintiffs expressly granted to each 
of them a right of way four feet in width. This way was located 



